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Comment on ‘Legal Futures:

Where Should Artificial Intelligence Take Us?’

Dr Robert Mullins”

There are only two points that | wish to make in my comments tonight. Professor Bennett
Moses has already made both points in her talk with considerable insight. Tonight, | hope to offer a
few brief words of elaboration and illustration.

The first point is that, as miraculous as the outputs of generative Al can look, they are not the
outputs of human cognition. Large Language Models (LLMs) function on an underlying logic that is
(roughly) the same as the logic underlying predictive text. Given a sequence of tokens, the model
predicts the next token that is most likely to be relevant or useful. In combination with reinforcement
learning (using feedback from a human or other LLM), these models can be trained to generate outputs
that are contextually appropriate, in the sense that they are both optimised for the task for which they
are designed and unlikely to produce socially inappropriate content.

The second point, and the point which | want to spend the remainder of my time elaborating
upon, is that the widespread use of these technologies will, | think inevitably, restructure or reorder
our cognition. | think their use in law and as an aid to various processes of legal reasoning will quickly
come to feel unremarkable and insignificant. Because the changes brought about by use of these
technologies are not as dramatic as some are predicting, we are at risk, as Professor Bennett Moses
suggests, of losing sight of what we stand to lose by adopting them. One need not be a thoroughgoing
Luddite to reflect on these losses. As the late political philosopher Gerry Cohen observed, the
‘proposition...that humankind is a net beneficiary of modernization, is not a reason for not lamenting
what has been lost’.?

The Luddites named their movement after the folk hero King (Ned) Ludd, destroyer of stocking
frames. Tonight, | wanted to start with the warnings of a famous proto-Luddite. In her discussion,
Professor Bennett Moses has already observed that, to date, the principal technology that has
reshaped legal practice is written and printed script. At various points in his dialogues, Plato gives voice
to his suspicion of writing and written script. In the Phaedrus, Plato’s Socrates warns of the effects of
writing on memory, and of its tendency to destroy the possibility of true dialogue with the author.? In
the Statesman Plato likewise warns against the error of treating written laws as a substitute for the
wisdom of the lawgiver. His ‘Stranger’ compares the lawgiver who issues laws in writing to a doctor
who leaves a written note for their patient—like the doctor’s note, the written law is preferable to
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having no instruction at all, but it is a poor replacement for the wisdom of the writer.? As Walter Ong
observed in his landmark study, Orality and Literacy, many of Plato’s objections to the use of writing
and written codes of law bear more than passing resemblance to arguments mounted against
computers in their early adoption.? These worries, | should reiterate, are not wrong just because they
are recurrent. Writing is a technology, and it is a technology that has restructured our thought. As a
result, we have lost things that are valuable—much of the creativity and invention associated with
traditions of oral poetry and oral law of great beauty and complexity is lost to us, except as we can
piece it together from their written remnants.®

| do not mean to imply that the birth of generative Al is comparable in significance to the birth
of writing. But if writing restructures thought, there is no reason to think that the widespread use of
the various forms of Al that Professor Bennett Moses mentions will not do the same.

The effect of the widespread adoption of technologies of writing on our legal system can be
seen in the evolution of the common law. The doctrine of precedent as we know it today was made
possible by the practice of reporting written judgements.® Early commentors on the English common
law, like Coke, Hale, and Blackstone, wrote of precedents as merely providing ‘evidence’ of the law—
they were not a source of law in their own right.” Written reports were unreliable and incomplete.
Precedents were often simple inconsistent. The formalization of the practice of official case reporting
provided one of the conditions necessary for the emergence of the doctrine of stare decisis.

The digitization of case reporting and introduction of case citators has made the use of case
authority even more exhaustive. On any question of law, an undergraduate student with a modicum
of training can now have access to a near-exhaustive list of authorities from any jurisdiction, reported
and unreported, together with the history of their reception by subsequent courts. The birth of Al-
assisted legal research, which uses ‘Retrieval-Augmented Generation’ to improve the quality of LLM'’s
output by allowing them to call on up-to-date primary and secondary legal sources, will make the
process of accessing and synthesizing these authorities even more straightforward. &

One further effect of the more widespread use of LLMS may be to reify models of legal
reasoning that are tractable and precise, and which allow for the processes by which we reason from
legal sources through to conclusions to be represented as a computational process. Because the basic
mechanism underlying LLMs is token-level inference, their ability to engage in complex problem-
solving tasks is limited. Recent work suggests that the use of ‘chain-of-thought’ or ‘tree-of-thought’
prompting, which involves representing various problem-solving processes as a chain or tree of
intermediate conclusions, can improve their problem-solving abilities.® If LLMs are used to resolve legal
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problems, their performance will be enhanced by modelling the various cognitive processes involved
in legal reasoning. There is also an emerging recognition of the need for models used in automation
to be explainable, in the broad sense that both the model and its outputs can be interpreted and
explained to those affected by them. The Australian Human Rights Commission’s Final Report on
Human Rights and Technology included the recommendation that the Australian government should
not make administrative decisions ‘if the decision maker cannot generate reasons or a technical
explanation for an affected person’.? If the explanations given for automated decisions are to be
socially appropriate and ethically sound, they will often need to be recognisable to their audience
as involving sound legal reasoning or argumentation. Computational models of legal
argumentation provide a promising basis for these explanations.!

Lawyers do not need any high level of technical expertise to contribute to or understand
computational models. In my own work | have explored the potential of so-called ‘factor-based’
models for the representation of legal reasoning and argumentation.*? Factor-based models represent
legal problems as collections of stereotypical patterns of fact (‘factors’ or ‘dimensions’) that strengthen
or weaken the case for certain conclusions. A particular legal problem can be represented as a
hierarchy of factors, with paths from the base-level to the top-level representing a particular chain of
argument for or against a given conclusion (Figure 1).
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Figure 1: A simple factor hierarchy for a case involving a dispute over ownership of wild animals.3

These models have been used to teach legal reasoning to students with no technical expertise.* And
although most of the prominent computational models of legal reasoning emerged from earlier stages
of Al and Law research, they have important precursors in legal scholarship. | think a similar concern
for mapping the structure of legal argument can also be found in, for example, Hohfeld’s canonical
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study of the informal logic legal rights, Wigmore’s charts for the study of legal evidence (Figure 2),
Montrose’s obscure and difficult notation for the doctrine of precedent (Figure 3), or in Alf Ross’s study
of the structure of the legal concept of ownership.? It is no coincidence, in fact, that work in Al has
drawn on each of these authors in various ways, often quite consciously.®

The pattern which judgments may take is more easily discerned
by the adoption of a notation which permits of a generalization of
the various reasoning processes and may be applied to cases both
of single judgment and of multiple judgments. The suggested notation
is gimple, viz—

a+ signifies a finding that fact a exists.

a= " no finding whether fact a exists or not.
a— ,  a finding that fact a does not exist.

x+ »  a determination that rule of law x exists.

x= " no determination whether rule of law x exists
or not.
x— ,,  adetermination that rule of law x does not exist.

R+ ,, a decision that relief be granted to the plaintiff.
R— a decision that relief be refused to the plaintiff.

Similarly, significations can be given for facts b, ¢, etc., by sub-
stituting b or ¢ for a, and for rules of law y, z, etc. by substituting
vy or £ for x.

- a - . - " " &

Figure 1: Montrose's Precedent Notation.1”
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Figure 3: A Wigmore Chart.

Having reflected on how the use of Al might restructure legal thought, | want to conclude on
a short note of Platonic caution, if not full blown Ludditism. | worry that we are at risk of losing track
of the sense in which legal reasoning must be subordinated to social value. Consider the legal
philosopher HLA Hart’s well-rehearsed example of a rule prohibiting vehicles from a public park. It is
now relatively easy, if not trivial, for us to program the automatic classification of different objects as
truck, cars, or bicycles, and for the classifier to group these together under the category of ‘vehicle’.
But it is the social function of the law, and those who interpret the law, to decide whether a bicycle
truly belongs in that category. As Hart noted, in a legal setting the act of classification is ‘consciously
controlled by some identified social aim’.28 | think it is important that we retain our sense of conscious
control over these acts of classification, and that we not mistake the simulation of human judgement
in these matters for judgement itself.
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